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tl. S. District Court. 
(Southern District of New-York.) 
Before the HON. SAMUEL R. BETTS, District Judge. 


THE STEAMBOAT “ PosTBOY.” 
COLLISION. 


Held, that where a steamboat with a vessel in tow and a vessel under sail, with the wind free, 
were approaching from opposite directions, and each on a course which, if pursued, would 
carry them clear of each other : 

That the steamboat was not liable for damages to the latter by a collision caused by an improper 
change in her course across the bow of the steamboat ; 

That the steamboat exonerated herself from blame by using the means within her power to 
avoid a collision, when ascertaining that the sailing-vessel was crossing her course ; 

That proofs on the part of the libellant will not be allowed to contradict the allegation of the 
libel ; 

Facts tending to fix the relative position of vessels by those on board allowed more weight than 
the opinion"of lookers-on, although the latter outnumber the former. 


The circumstances of the case are stated with sufficient fulness in 
the opinion of the Court. 


Barnard and Parsons, for the Libellant. 


W. J. Haskett and W. Q. Morton, for the “ Postboy.” 


Berrs, D. J.—The sloop “ Joseph C. Griggs” and steamboat “ Post- 
boy,” at about mid-day on the 14th October last, came in collision a 
few rods off Pier No. 2 or 3, on the North River side, in this harbor ; 
they were running in opposite directions; the sloop, on a flood-tide, 
with a very light wind from the 8S. W., sufficient to work her, was 
seeking a berth at Pier No.4, and the steamer with a barque in tow 
was running for the East River, and struck the shrouds of the sloop 
on the larboard bow, near the quarter-deck, doing her considerable 


. damage, and also causing injury by leakage to a part of her cargo of 


wheat. The two vessels met twelve or twenty rods west of the piers. 
The libel charges that the sloop, from Castle Garden up, had held a 
straight course parallel with the docks inside the steamer, which was 
coming down further west from the docks, and was hailed to stop or 
keep off, instead of which she bore in towards the pier, and ran upon 
the larboard side of the sloop. 

The answer denies this statement, and avers that the steamer 
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kept a course directly down the River parallel with the docks, the 
sloop, when first seen, being one quarter of a mile off, and far enough 
to the west of the steamer to leave ample room for the latter to pass 
safely between her and the docks; that the slpop was apparently 
going up the River, and had she continued her course would have 
run entirely clear of the steamer, but that, when within 100 or 150 
feet, she suddenly changed her course towards the docks and across 
the bow of the steamer, and though every effort was then made, the 
sloop was too near to enable the steamer to avoid the collision. 

So far as the opinions and judgments of witnesses observing the 
transaction may be entitled to guide the decision of the Court, there 
is a preponderance of numbers who throw the blame wholly on the 
steamboat. 

In so far, however, as facts are given, fixing the relative positions 
of the vessels and their movements, they conduce most strongly to 
the support of the answer and the contradiction of the libel. 

The case made by the libel is, that the sloop was running a direct 
course north, without deviation, in front of the docks, inside: of the 
steamer, and that the latter sheered and pressed in upon her from the 
west, attempting to go between her and the docks, and in that man- 
ner came upon her larboard bow. 

Witnesses ‘Vesley and McGinnis, who saw the collision from their 
small boat, place the two vessels approaching substantially on the 
same line, as do also the Littlefields, in effect, for they considered the 
sloop to be running directly north; and Dodge, the man on board the 
sloop, in his direct examination, concurs in substance in that view, for 
he says, when near Pier No. 1, he first saw the steamer, and. that the 
sloop was then heading northward and eastward, and that the 
steamer was coming right for them, the sloop being eight or ten rods 
from the pier. 

On his cross-examination he says, when he first saw the steamer, 
she was heading along shore, then eight or ten rods off, and straight 
for the sloop, which was heading towards the dock ; the stern of the 
sloop was to the westward of the steamer; when struck, she was 
steering so tht her bowsprit and mast were east of the barque in 
tow, and her stern west, when the latter came upon her. 

The three Littlefields did not observe the steamer until at the mo- 
ment of the collision. 

Her course was up and down the River, but they then noticed her 
stern was towards the dock and her head bearing out into the River ; 
and they, and all the witnesses except Dodge, estimate the distance 
she was running off the docks to have been about twenty rods. 

The Littlefields state the collision to have been on the starboard 
bow of the sloop. 

This is against the representation of the libel and the evidence of 
the witnesses Dodge, Clarkson, Sleigh and Baldwin. It must accord- 
ingly be taken as a fact in the cause, that the sloop received her in- 
jury on her larboard side. 

Proceeding upon that fact, it must be established, in order to fix 
the fault on the steamer, that she bore in shore upon the sloop or did 
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not use the means at command to avoid her, when it was ascertained 
she was coming round into her berth. 

The entire evidence is, that the steamer was not further off from 
the docks than the sloop, when the two were first seen approaching, 
and there is no evidence contradicting the testimony of the captain 
of the barque and of the captain and pilot of the steamer, that the 
sloop was then on a course so far outside the steamer as to leave a 
safe passage to the latter between her and the docks. The evidence 
of these witnesses that the sloop changed her course suddenly across 
the bows of the steamer, is confirmed by that of the witness Dodge 
giving her position when she received the blow. 

It is proved that the engine of the steamer was stopped the moment 

it was observed the sloop stood across her, and reversed, and her 
helm “ put a-port” to change her course outside the sloop; but that 
the two vessels were in such near proximity that those exertions 
were fruitless. 
_ Iam bound to hold upon the facts proved that the libel is not sup- 
ported, and no want of precaution or blameable conduct is established 
against the steamer, and accordingly the decree must be for the dis- 
missal of the libel against her, with costs. 

The above case having been appealed to the Circuit Court of the 
United States, the decree of the District Court was affirmed, with 
costs, by the Hon. Samuet Netson, Circuit Judge, at the October 
Term, 1851. 








Iu the Court of Appeals. 


(State of New-York.) 


Before RUGGLES, Ch. J.; and GARDNER, JEWETT, McCOUN, PAGE, and 
FOOT, Judges. 


Tucker & Oruers, Applts., agt. Tucker & Oruers, Respts. 


Gideon Tucker, by his will, among other things, devised to his widow a house and lot during 
widowhood, and directed that all taxes thereon should be paid by the executors out of the 
estate until the house and lot should pass to the possession of the devisees after named. He 
also gave her an annuity of $1500 per annum, charged on eight other houses and lots. 
This provision was in lieu of dower. 

Two of these eight houses he gave to two grandchildren, and other two of them to two other 
grandchildren, for life, with remainder to their issue and cross remainders between each 
two, and in default of such issue, remainder to testator’s four children, George, Mary, Sarah 
and Charles. The other four lots he gave to said children (one each) in fee. He directed 
that neither of these eight houses should pass to the use or possession of the said devisees, 
until the expiration of one year from the death or marriage of his widow. 

He empowered his executors to sell and convey gores, &c., in-order to straighten boundary 
lines, to rent and lease houses and lands, to collect rents, make repairs, pay taxes, effect in- 
surances, and to divide from time to time surplus moneys, if any, over and above the uses 
before specified, among his said four children, until a final division and settlement of his 
estate. 

He devised to another child a farm, and gave legacies to other relations. 

He bequeathed and devised the residue of his estate to his four children, George, Mary, Sarah 
and Charles, equally, and to their survivors in fee. 

Held, that the provisions of the will were conformable to law, and valid. 

A provision, which in terms is a power in trust, will not be construed to amount, by implica- 
tion to an estate in trust, when such estate, if expressly created, would be repugnant to the 
law, and void. 

The decision in Tucker v. Tucker, 5 Barb. S. C. R. 99, overruled. 
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Gideon Tucker, of the City of New-York, made his will in August. 
1838, and died in April, 1845, possessed of a large real and personal 
estate. He left surviving him a widow and three sons, two daugh- 
ters, and two grandsons, his heirs atlaw. He gave his widow, abso- 
lutely, his furniture, the use, rent and income of a house and lot in 
the city of New-York during her widowhocd, and directed that “all 
taxes and assessments on said premises be paid and discharged by 
my executors out of my estate, until the said house and lands pass to 
the possession of the devisees hereinafter specified.” 


He also gave his widow an annuity of $1500 during her widow- 
hood, and charged it on eight houses and lots he owned in said city 
He gave, besides, some legacies to other objects of his bounty. The 
eight bouses and lots mentioned he devised as follows: Two of them 
he gave to his grandsons during their joint lives, and if either of them 
died without issue, then to the survivor for life; and if either died 
leaving issue, then the share of the father for life, to such issue in 
fee ; and if neither left issue, then to his four children, George, Mary, 
Sarah, and Charles, in fee: two more of the houses and lots he gave 
to two other grandsons, on the same limitations ; and the remaining 
part to his said four children, George, Mary, Sarah, and Charles, one 
to each in fee, and added the following clause: “ But it is my will 
that neither of the above mentioned eight houses and lots shall pass 
to the possession or use of the aforesaid devisees, or either of them, 
until the expiration of one year from the death or marriage of my 
said wife.” In a subsequent part of his will, the testator directed his 
executors as follows: “I do authorise and empower my executors to 
exchange, sell, and convey to and with adjoining owners or others, 
such gores, strips, or pieces of land as they may deem advantageous 
to my estate, by straightening and equalising boundary lines, and to 
execute, deliver, and receive sufficient deeds therefor. And 1 also 
authorise my executors to rent and lease houses and lands and to 
collect the rents; to cause all needful repairs to be done; to pay all 
taxes and assessments; and to effect all insurances on the buildings 
from time to time; and to cause all surplus moneys (if any) over and 
above the uses before specified, to be from time to time divided and 
paid over to my four children, George, Mary, Sarah, and Charles, in 
equal parts, until a final division and settlement of my estate.” 

The residue of his estate, real and personal, he gave in fee to his 
said four children, George, Mary, Sarah, and Charles, in equal shares, 
and to the survivors, in fee, if either or any of them died without 
issue, “to hold the same subject to specific legacies and annuities as 
aforesaid.” 


The appellants, who are two of the heirs-at-law of the testator, and 
are grandsons named in his will, filed a bill in Equity to set aside 
the will, on the ground that its provisions were repugnant to law. 

Judge Epmonps, at the Special Term, decided that some of its pro- 
visions were illegal and void, and made a decree accordingly. His 
opinion will be found in 5 Barb. S.C. Rep. 99. 
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On appeal, the General Term decided that the provisions of the 
will were valid; and they reversed the decree of the Special Term 
so far as it was in opposition to the legality of these provisions. 
From this decision there was an appeal to this Court. 


C. O’ Conor, for the appellants. 
M.S. Bidwell, for the respondents. | 


Foor, J., delivered the opinion of the Court : 


The appellants, who are two grandsons and heirs-at-law of the 
testator, and do not share in the distribution of the rents until the 
fina] division of the estate, claim that the executors take a trust term 
under the will, and then that such term is void, and consequently 
that the testator died intestate as to the rents, and that they must be 
divided equally among the four children, as directed in the will. 

If there is no trust term created by the will, then this chain of 
consequences falls to pieces, and the clearly expressed intent of the 
testator is not defeated by the violation of any rule of law. In my 
opinion the will does not create a trust term in the executors. It 
certainly does not by express words. Then, do the purposes of the 
will require the legal estate to be vested in the executors, or, in other 
words, does the will give any directions to them which cannot be 
complied with, or enjoin upon them any duty which cannot be per- 
formed without their being invested with the legal estate? After a 
careful examination of the will, I see no direction given to the ex- 
ecutors, or duty enjoined upon them, or purpose to be accomplished 
by such direction or duty, which cannot be fully met and effected 
under a power. (1 R.S. 732, § 74; ibid. 735, § 106.) 

In the case of Brewster v. Striker (2 Coms. R. 20), and which the 
counsel for the appellants supposes controls the present one, the pro- 
visions of the will not only showed, in the opinion of the Court, that 
the testator intended to give “the entire and exclusive possession, 
charge, and management of the real estate,” to the executors; but 
by the clause that “the said real estate shall not at any time hereaf- 
ter be sold or alienated by my said executors and the survivors of 
them,” also intended “ to withhold from the grandchildren the power 
of sale, and thus prevent the alienation of the estate, or any incum- 
brance thereon, until the inheritance should finally rest in fee-simple 
absolute under the limitations in the will;” and that this could not 
be accomplished unless the title vested in the executors ; hence there 
was in that case a necessity for holding, that a trust term vested by 
implication in the executors, which does not exist in this case. In 
that case, too, the implication accorded with and effectuated the in- 
tention of the testator, but if it prevails in this one, defeats such inten- 
tion. Without, however, adverting to other grounds, I am satisfied, 
that on the one already stated, the judgment of the Supreme Court 
should be affirmed. 


Garpyer, Jewett, McCoun, and Pace, Judges, concurred. 
Rueetes, Ch. J., delivered an opinion also for affirmance. 


[These principles were applied by Judge Roosevelt, of the Supreme 
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Court, recently, in the case of Day v. Wilson, in which he decided 
in favor of the validity of a will, containing provisions very similar 
to the will in this case of Tucker v. Tucker. | 








Superior Court. 
(City of New-York.) 
Before DUER and CAMPBELL, Justices. 
Saran Lane vs. WituiAM Ropke. 


An express trust, suspending alienation during a minority, is not an absolute term of years, irre- 
spective of life, but is determined by the death of the minor before he attains his age. 

When the trust is to continue during more than two minorities, the limitation is void, since it 
may suspend alienation beyond two of the lives upon which it depends. 

But it is certainly valid when it appears from the state of facts existing at the death of the testa- 
tor, that it could not exceed a single minority. 

An estate by devise is not created by the publication of the will, but by the express words of 
the Statute, the death of the testator is the time of its creation. 

In computing the period of suspense, the lives of annuitants are not to be added to a term of 
minority. 

When the will directs that a capital shall be set apart for the payment of the annuities, there 
must be a distinct capital for each annuity, and hence the suspense in such case cannot ex- 
ceed a single life in addition to the term of minority. 

But a trust for the payment of an annuity, even when it is payable out of rents and profits, 
does not fall within Sub. 3 in § 55, in the article of trusts. That subdivision is confined to 
the cases in which the whole rents and profits are to be applied or paid over. 

An annuity given by a will is a pecuniary legacy, and the trust for its payment must be referred 
to Sub. 2, in § 55. 

It is not subject to the prohibition in § 63, and therefore imposes no restraint upon alienation. 
The annuitant may release to the persons entitled in remainder, or may unite with them in 
the conveyance of an absolute fee. 

The invalidity of a trust for accumulation does not affect independent provisions in the will. 
The only consequence is, that those for whose benefit the accumulation is directed to be made 
have an immediate right to the whole income. 

A power to sell lands and distribute the proceeds among those to whom the lands are devised 
is not one of the purposes for which an express trust may be created. The sale is for the 
benefit of devisees, not of legatees. 

It is, however, no objection to the validity of a power in trust that it is granted for the same 
purpose for which an express trust is authorised. ; 

The R. Statutes have imposed no limitation whatever upon the creation of trusts in the full 
sense of the term, and a valid trust may now be created for any and every purpose, for 
which it might have been created before the R. S. were adopted. 

The changes made by the R. S. are: 1. The entire abolition of passive trusts, and 2. A limita- 
tion of express trusts, i. e., of trusts which pass an estate as well as grant an authority. 

But these changes have neither abridged the real power of the owner of lands in the creation 
of trust, nor the jurisdiction of equity in compelling their execution. 

On the contrary, when there is no illegal suspense of the power of alienation, the real inten- 
tion of the party creating the trust will in all cases be carried into effect. 

When the trust is passive, the intention is executed by giving to the cestui que trust a legal 
estate; when active, by construing it as a power in trust, if it cannot take effect as an ex- 
press trust. 

In the latter case the powers and duties of the trustee and the rights and remedies of the bene- 
ficiary are exactly the same as in the case of an authorised express trust. 

When the trust is entire, and suspends unduly the power of alienation, it is wholly void, but its 
mere invalidity as an express trust never operates to deprive the beneficiary of the benefit 
intended. 
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Held, that the trusts of the will, (except that for accumulation,) and the power of sale given to 
the executors, were valid, and the power well executed by the surviving executor, and conse- 
quently that the defendant was entitled to judgment. 


John Lang, of the City of New York, died on the 17th of March, 
1836, having made and executed his will, dated 9th February, 1824, 
whereby, after bequeathing certain legacies to his wife and his 
mother-in-law, Mrs. Ustick, he disposed of the residue of his estate 
as follows : 

Item.—All the rest, residue and remainder of my estate, both real 
and personal, whatsoever and wheresoever situate, lying and being, 
I give, devise and bequeath unto my beloved children, Hannah Gam- 
ble, (wife of John M. Gamble of the United States Navy), Robert 
Ustick Lang, Mary Lang, John Lang, Jr., Sarah Lang, Charles 
Lang, William Lang and Edmund Lang, and to their heirs, execu- 
tors, administrators and assigns forever, equally to be divided amongst 
them, share and share alike, subject, however, to the deductions, limita- 
tions and provisions hereinafter contained and set forth, and to the an- 
nuities and legacies above bequeathed. Item.—Should any of my child- 
ren die, leaving a child or children, him or her surviving, I will, 
order and direct that such child or children shall in each and every 
such case stand in the place and stead of the parent so dying, and 
take the share or portion of my real and personal estate so given 
and intended for such parent, and I give, devise and bequeath the 
same to him, her or them and to their heirs and assigns forever ac- 
cordingly, * * * * * Jtem.—I order and direct that all my 
estate, consisting of houses, lots and premises, and making up my 
whole real estate, (together with five-twelfths of the Newspaper 
establishment aforesaid) be vested in my executors or the survivors 
or survivor of them until my youngest child living shall attain to the 
full age of twenty-one years, and that they, or the survivors or sur- 
vivor of them rent out the same from time to time, and at all times 
for the most monies which can be obtained therefor (and that they 
continue the said newspaper establishment with my interest and 
portion therein if they shall deem it prudent, or sell the same if that 
shall be deemed the most advantageous and desirable on account of 
my estate and those interested therein), and that they or the sur- 
vivors or survivor of them pay or disburse for the maintenance, sup- 
port and education of my children out of the neat proceeds of the 
rents, issues and profits of my real estate and of the neat proceeds 
of the interest, income, profits or dividends of my personal estate 
when and as often as the wants and necessities of my said family 
shall require the same. Jtem.—All sums over and above what is so 
bequeathed and devised for the support of my said family as it shall 
or may accumulate, I direct my executors as aforesaid to invest in 
some productive stock or to be loaned out on bond and mortgage, 
and to call in, change, or re-invest the same as the interest of my 
estate in their opinion may require. * * * Jtem.—For the pur- 
pose of facilitating a division of my estate amongst my children 
when the youngest living shall be of lawful age, I do hereby author- 
ise and empower my executors or the survivors or survivor of them, 
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to sell my real estate, or any part or parcel thereof, and to give deeds 
of conveyances to the purchaser or purchasers thereof in fee simple, 
saving the house which is given to my said wife, which can and may 
be sold also, but not during her lifetime. * * * The testator 
made and published a codicil to his will on the 29th July, 1831, ap- 
pointing such executors in lieu of those appointed by his will. Un- 
der the power contained in the said will, Edward Harris, the sur- 
viving executor appointed by the said testator’s will, on the third day 
of July, 1850, executed and delivered to Wilhelm Ropke a convey- 
ance of certain premises of which the said John Lang died seized. 

At the time of the death of the testator, there were living his 
widow, Sarah Lang, and seven children, namely: Hannah Gamble, 
Robert U. Lang, John Lang, Jun., Sarah Lang (now Spencer), Charles 
E. Lang, William Lang, and Edward Lang. 

All of these children except Edward Lang were of age at the 
time of the death of the testator. Edward Lang became of age in 
the month of October, 1837. 

Robert U. Lang died intestate, July 10th, 1837, leaving three child- 
ren him surviving, viz: John Lang, since deceased, Sarah Lang and 
Robert Lang. John Lang, Jr., died August 7th, 1836, intestate and 
without issue. Charles E. Lang died July 9th, 1848, intestate, and 
without issue. Sarah Lang, the widow of the testator, died in 
March, 1850. 

The estate of the testator consisted of some personal property, but 
chiefly of real] estate, consisting of seven houses and lots in the City 
of New York, of unequal value, so that no one house and lot could 
be given to any one child as his equal share. ; 

At the time of the publication of the codicil to the will, two of the 
children above named, viz: William Lang and Edward Lang, were 
under the age of twenty-one years. 

The case was submitted for the opinion of the Court without ac- 
tion, on the above facts, the plaintiff contending that the devise and 
deposition of the real estate of the testator contained in the will was 
invalid, and that she was entitled in fee to one undivided tenth part 
thereof, and the defendant contending that he is the sole owner of 
the said premises by virtue of the conveyance executed by the execu- 
tor of the said John Lang, the testator. 


Wm. Curtis Noyes and A. S. Garr, for the plaintiffs, made -and 
argued the following points : 


I.—The will of Mr. Lang suspended the absolute power of alien- 
ation of the real property for more than two lives in being at the 
creation of the estate: 1. It is suspended by the trusts of the will 
during the lives of the widow and Mrs. Ustick, and until the young- 
est child attained the age of twenty-one years. (1 R.S., p. 723, § § 
14,15, 16. Hawley v. James, 16 Wend., 4 Kent Com. 271). 2. This 
objection is not obviated by the power of sale given to the execu- 
tors; as the direction to sell is not peremptory, and is besides of 
doubtful construction. 3. But if there was a peremptory direction to 
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sell, still the same character is impressed upon the proceeds of the 
sale in the hands of the trustees, and the trusts would continue, and 
the result would not be different regarding the fund as personal 
property. (1R.S., p. 773,§1.) 4. The time of the “creation of 
the estate ” in this instance, is the publishing of the will. (16 Wend. 
121, supra. ; Ram on Wills, 6; Lewin on Perpetuities, 170 to 172— 
442; 4 Kent’s Com., 288). 

I[.—The trust for accumulation until the youngest child was 
twenty-one, was void; it being for the benefit of adults as well as 
minors. (1 R.S., 778, § 3, 4,5; Boynton v. Hoyt; 1 Denio 58). 

IIl.—The power to the executors to sell the real estate was void, 
being evident for the same purpose for which an express trust is au- 
thorised under § 55. (Wend. §55; 1 R.S., 729, § 58 ; per Bronson, J., 
in Hawley v. James, 16 Wend. 174, 5.) 


Geo. Wood and Theodore Hinsdale, for the defendants, made and 
argued the following points: 


I.—The sale of the premises in question by the executor under the 
power in the will to the defendant, is valid and operative, and the 
plaintiff has no right to them or any part thereof, as heir at law. 

IIl.—The purpose for which the power was conferred upon the ex- 
ecutors, was a lawful motive, namely, to facilitate the division of the 
estate. 

III.—This power was not void, as being for the same purpose for 
which an express trust is authorised under 1 Rev. Stat., page 729, 
§ 55. Ist. The object is to facilitate the division of the estate, per- 
sonal being more readily divisible than real estate. 2d. Even if the 
dispositions in the will of the property, which is the subject of the 
power, were invalid, the power would be good as it would facilitate 
the division among the heirs at law. 3d. A will may be void in 
some of its provisions, and good in others, when the parts can be 
separated. 4th. The sale under the power is not for the purpose of 
carrying out the limitations merely, but for the purpose of division 
of the estate generally. : 

IV.—The disposal to the executors in trust for support and main- 
tenance, is good, being expressly authorised by the said § 55. 

V.—There is no trust for accumulation for any period directed by 
the will, which is the case contemplated and prohibited in the § 37 
of Rev. Stat. 726. The will means by accumulation, merely the 
surplus of rents and profits beyond what is necessary for support 
and maintenance. There is no direction in the will that this surplus 
shall accumulate for any time. The executors are simply directed 
to invest it, a duty which the laws would impose upon them as trus- 
tees, without any testamentary direction. The interest resulting 
from such investment is not required to be accumulated either by 
law, or by the direction of the will. 

V1.—If the direction for accumulation had been such as was pro- 
hibited by the Revised Statutes, it would be inoperative only pro 
tanto, without impairing the rest of the will. (1 Rev. Stat. 726, 38. 
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VII.—The trust created is not in violation of the rules of perpetu- 
ities prescribed in the Revised Statutes. Alienation is not suspended 
for more than two lives in being at the creation of the estate, viz., 
the death of the testator. Ist. Such a construction shall be given, if 
it will admit of it, as will support the disposition. (Archibald v. 
Thomas, 3 Cow. 289, 6 Paige, 54). 2d. A will where no specefic 
time is limited, is presumed to refer in its provisions to the testator’s 
death. 3d. The youngest child living, means the youngest living 
at the death of the testator, when the creation of the estate takes 
place. 4th. The inalienable trust lasts only till that youngest child 
attains the age of twenty-one, and not till the time when, if it should 
continue to live, it would attain the age of twenty-one. It therefore 
does not last beyond that life in being, and will not last so long if 
that child should survive twenty-one. 5th. The trust is not sus- 
pended by the lives of the widow, and Mrs. Ustick. It is not at all 
dependent upon them. 6th. They take annuities which are alien- 
able by them at.any time. They are, therefore, persons in being who 
may join in disposing of the estate. 7th. In the Lorillard will, though 
the trusts were held void, annuities were sustained. 

VIll.—The conveyance by the surviving executor is executed in 
due form and in due exercise of the power to pass the estate. 


Duer, J.—It may be admitted that the necessary effect of the trust, 
which this will creates in relation to the rents and profits, was to 
suspend, during its continuance, the absolute power of alienation, 
but as the trust was to last no longer than until the youngest child of 
the testator should attain the age of twenty-one years, the suspense, 
which it involved, was far within the limits which the statute allows. 
A devise to trustees to receive and apply the rents and profits during 
a minority is not an absolute term of years, corresponding with the 
possible duration of the minority, but is determined by the death of 
the minor before he attains his age. This construction of such a 
limitation was adopted both by the Chancellor and the Court of 
Errors in Hawley v. James (5 Paige, 463; 16 Wend. 60), and although 
it is not easy to be reconciled with the English decisions (Boraston’s 
case, 3 Rep. 19; Taylor v. Biddell, 2 Mod. 289 ; Stanley v. Stanley, 
16 Vesey, 491), it must now be considered as the settled law of the 
State. Hence, when the trust is to continue during more than two 
minorities, the limitation is void, since the suspense of alienation, 
which it creates, may exceed two of the lives upon which the trust 
depends, but when limited to a single minority, it is plainly valid, 
since the suspense cannot possibly exceed the life of the minor, and 
by his attaining his age, may be determined at a much earlier period 
than his actual death. In contemplation of law, the suspense is for 
a shorter period than the continuance of a single life in being at the 
creation of the estate (1 Rev. Stat. § 15, p. 723). In the case before 
us, but one of the children of the testator was under age at the time 
of the death of the testator; and it seems to us that there is no ex- 
ception from the rules which the Revised Statutes expressly declare, 
namely, that where an estate is created by devise, the death of 
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the testator shall be deemed the time of its creation (1 R. S., § 4), 
p. 726.) By thus referring to the statute, we are not to be understood 
as intimating that such is not also the rule of the common law. It 
must be admitted that the language of some of the more recent text- 
writers (Ram on Wills, 6; Lewin on Perpetuities, 170, 442) seems to 
favor the position that an estate by devise is created by the publica- 
tion of the will, but whether these writers are sustained by the cases 
to which they refer, is a different question, which we deem it unne- 
cessary now to examine. 

To the proposition that in computing the period of suspense, the 
lives of the two annuitants are to be added to that of the minor, we 
cannot assent. The testator plainly intended that the estate of the 
trustees should cease when his youngest child should attain his age, 
since he authorises them at that time to sell the whole of his real 
estate, with the exception of the house and lot devised to his wife, 
and: divide the proceeds among the children, reserving, however, a 
sufficient capital for the payment of the annuities. Supposing, there- 
fore, the directions of the will to be followed, there could be no sus- 
pense of the power of alienation beyond the term of minority, except 
as to the capital set apart for the payment of the annuities; and as 
it was the duty of the executors to set apart a distinct capital for 
each annuity, the suspense in each case, if it existed at all, was 
only during a single life in addition to the term of minority. As the 
premises now in controversy could not have formed a part of the 
capital reserved for the annuities, they were freed from any suspense 
of the power of alienation, directly upon the expiration of the trust- 
term. As soon as the youngest child attained his age, there were 
persons in being by whom an absolute fee in possession might have 
been conveyed. 

We observe further, that the argument as to the effect of the 
annuities in suspending alienation, was founded upon an erroneous 
construction of those provisions, which bear upon the question, in the 
article of “ uses and trusts.” It assumed that the direction to pay an 
annuity, which is charged upon lands or the rents and profits of lands, 
creates an express trust under the third subdivision of sec. 55, and is 
therefore subject to the prohibitory clauses in sec. 60 and 63; but we 
are clearly of opinion that this subdivision extends only to the cases 
in which the whole rents and profits, whatever may be their amount, 
are to be paid over or otherwise applied to the use of the beneficiary, 
and not to those in which the sum to be raised and paid over, whether 
immediately or annually, is ascertained and defined. An annuity 
given by a will, whatever may be the direction as to the mode 
of its,payment, is a pecuniary legacy, and hence, when it is 
charged upon lands, it is only under the second subdivision of sec. 55 
that a trust for its payment can be sustained. This question was 
very fully debated and considered in Hawley v. James, and it is 
manifest, from the terms of the decree, that the construction we have 
stated is that which the Court of Errors finally adopted (16 Wend. 
p. ). The annuities, which in that case were sustained, by the ex- 
press terms of the will, were to be paid by the trustees out of the 
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rents and profits of the lands devised, and had they not been regarded 
as legacies, assignable in their nature, and therefore imposing no re- 
straint upon the alienation of the lands, the Court, instead of decree- 
ing them to be paid, must have declared them to be void. That such 
must have been the result of a different construction was admitted 
by nearly all the judges and senators who delivered opinions. We 
therefore consider the law as settled, that the bequest of an annuity to 
be paid by trustees does not suspend the alienation of the lands upon 
which it is charged, even during the lifetime of the annuitant, since, 
by releasing to the persons entitled in remainder or reversion, he 
may extinguish the trust, or may unite with them and the trustees in 
conveying an absolute fee to a third person. 

The direction, or, more correctly, the permission given to the ex- 
ecutors to accumulate the surplus rents and profits during the trust, 
as the accumulation was for the benefit of adults as well as of minors, 
it may be admitted, is void; but we cannot admit that by this illegal- 
ity the other provisions of the will are at all affected. The only con- 
sequence is, that the children were entitled to the whole income, not 
merely to such a proportion as the executors might have deemed suf- 
ficient for their maintenance and support. The doctrine that an ex- 
press trust, with all its powers and incidents, is rendered void by the 
invalidity of any one of several distinct and independent purposes for 
which it is created, we rejoice to say, may now be considered as de- 
cisively and completely over-ruled. (Hone’s Executors v. Von Schaick, 
20 Wend. § 564; Darling v. Rogers, 22 Wendall, 483 ; Irving v. De 
Ray, 9 Paige 521, 8.) Root v. Stuyvesant is an anomalous case, to be 
rejected and shunned, not to be followed ; as an authority, it ought 
never to be quoted. 

We are not certain that we rightly apprehend the meaning or in- 
tended application of the last objection to the validity of the defend- 
ant’s title, namely, that the power of sale vested in the executors 
was void, because it is given for the same purpose for which an ex- 
press trust is authorised by the statute. The objection, it is proba- 
ble, was suggested by some of the observations of Mr. Justice Bron-: 
son in Hawley v. James, but those observations, as we understand 
them, only mean that where an express trust, otherwise valid, is held 
to be void, as involving a perpetuity, it cannot be sustained as a 
power in trust under section 58 in the article of “ Uses and Trusts;” 
and we certainly agree with the learned Judge, that, to such a case, 
the terms of that section do not at all apply. but if we have rightly 
construed the provisions of the will, the case before us is not the case 
to which the observations of Mr. Justice Bronson alone refer; and 
hence the objection we are considering, so far as it rests upan those 
observations, has manifestly no application. Had we been con- 
strained to adopt that construction of the will upon which the learn. 
ed counsel for the plaintiff insisted, namely, that the express trust 
which the will creates embraced all the estate of the testator, was 
intended to last during the lives of the two annuitants as well as 
during the minority of his youngest child, and during that period 
rendered the whole property inalienable, we should probably not 
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have hesitated to say that the power of sale given to the executors was 
annexed to and must fall with their estate ; but holding, as we do, that 
the trust term as created by the will involved no undue suspense of 
the power of alienation, and was therefore valid, we are unable to see 
that there are any grounds upon which the validity of a power of 
sale to be exercised at the expiration of the term, or the legality of 
its exercise by the surviving executor, can reasonably be questioned. 

It is probable, however, that the objection that the power to sell 
was void, as given for the same purpose for which an express trust 
may be created, was meant to be understood in a different sense from 
that which we have supposed. The meaning may be, that a power 
in trust can never be created for any purpose that may be effected by 
an express trust ; that is, that a power to sell lands for the benefit of 
creditors or legatees, or for satisfying a charge, is absolutely void, 
unless the trustee is clothed with an estate as well as an authority. 
It would be a sufficient reply to the objection thus stated, that the 
power to sell, as created by this will, is not given for any purpose 
which the statute enumerates. The proceeds of the lands when 
sold, are to be divided amongst those to whom the lands themselves 
are devised, and their distributive shares are not legacies, but belong 
to them as owners. It is for the benefit of devisees, not of legatees, 
that the sale is directed. (Patten v. Randall, 1 Jac. and Walk. 189; 
Bentham v. Wiltshire, 4 Mad. 44; Diminick v. Michael, Sup. Court, 
January Term, 1851. M.S8.S8.) 

The sole object of the power is to facilitate an equal division of 
the property which it embraces, and to secure the proper execution 
of such a power it is not at all necessary that any estate should be 
given to the trustee in the lands to be sold. This is no more neces- 
sary, where the power is created by a will, than where it is given by 
a Court of Justice to Commissioners, in a suit for partition. As it is 
essentially a power to make partition, it is only as power in trust 
that it could be granted or exercised. 

But we must not limit ourselves to a reply that while it proves 

*the objection to be irrelevant, seems to admit that if relevant, it 
would be valid. Nosuch admission is intended to be made, or can 
justly be made. The position that a power in trust cannot be granted 
for any purpose for which an express trust is authorised, we are con- 
vinced, is groundless, as well asinovel. When a trust is created for the 
payment of legacies or the satisfaction of a charge by a sale or mort- 
gage, it rests entirely in the discretion of the testator whether he will 
confer an estate or a mere authority. That he possessed this discretion 
at common law it is impossible to doubt, nor have we discovered a 
single word in the Revised Statutes from which the intent of the 
Legislature, to take it away or abridge its exercise, can be inferred. 
On the contrary, the article “ Of Powers,” has imposed no restriction 
whatever on the creation of powers in trust, as it seems a necessary 
consequence that a trustee may be authorised to perform any act 
“in relation to lands or the creation of estates therein, or charges 
thereon, which the owner granting the power might himself law- 
fully perform.” (1 R.S. p. 732, Sec. 74.) 
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We have said all that the decision of this controversy requires to 
be said, but there are some further observations in relation to “ Trusts 
and Powers,” as modified by the Revised Statutes, which the 
points involved in this case have suggested, and which, for many rea- 
sons, we deem it expedient to add. It is frequently asserted, or inti- 
mated, and seems indeed to be generally thought, that the new statu- 
tory provisions have prescribed limits to the creation of trusts much 
narrower than the exigencies of society demand, and which must 
therefore operate in numerous cases to deprive meritorious trusts of 
the security and protection to which by law they were formerly enti- 
tled ; yet this is so far from being true, that if the term trust be un- 
derstood in its general and appropriate sense, as applying to every 
case in which a power of control or disposition is given to one per- 
son to be exercised for the benefit of another, and if the limitation is 
so framed as not to involve an undue suspense of alienation, it is cer- 
tain, that a valid trust may now be created for any and every pur- 
pose for which a trust might have been created before the Revised 
Statutes were adopted. The attempt to define and limit active 
trusts by an enumeration of all the purposes for which they may be 
created, would be extravagant and futile, and so conscious were the 
revisers of this that in their notes to the chapter “ Of Real Property,” 
they expressly said that such trusts from their nature cannot be lim- 
ited. (3d R.S., 2 ed., p. 590). No such limitation therefore could 
have been intended by them as the effect of the regulations which 
they proposed. 

It is not at all necessary, however, to the preservation of trusts, 
that a naked title should be vested in one person, when the actual 
possession, the reception of the rents and profits, and the entire 
power of disposition and control, are given to another. Nor in many 
cases is it requisite to give to the trustee any estate in the lands to 
enable him to execute the powers, or fulfil the duties, which the 
trust confers or enjoins. Hence the Revised Statutes have wholly 
abolished passive trusts, and by enumerating the purposes for which 
alone an express trust may be created, have limited the cases in 
which an estate may be given to the trustee, as well as an authority. 
The supposition, however, that by these changes the power of the 
owner in the disposition of his property is really abridged, or his in- 
tentions in favor of those who may be the objects of his bounty, ren- 
dered liable to be defeated, is a serious error, which it is time should 
be banished from the minds of the profession, and be no longer im- 
plied in the opinions of judges. The trust, where lands are granted 
or devised in trust is, in all cases, either nominal or passive, or real 
and active. Where it is passive, as where lands are granted or 
devised: to A. to the use of B., or in trust to permit B. to take 
the possession and receive the rents and profits, although the 
trust is wholly void, yet by force of sec. 49,in the article of “ Uses 
and Trusts,” (1 R. S., p. 722,) the intent of the person creating 
it is fully executed by giving to the beneficiary a legal estate of 
the same quality and duration as his beneficial interest. When 
the trust, although not created for a purpose enumerated in the 
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definition of express trusts, is real and active, as where the trustee is 
empowered to convey the lands upon certain conditions to certain 
persons, the grant or devise, as passing an estate, is indeed void, but 
the trust in its substance and reality is fully preserved, and its exe- 
cution may be enforced by the same means and with the same cer- 
tainty as had a title to the lands been vested in the trustee, as well 
as a power of disposition. The statute then executes the intention 
of the grantor or testator, by declaring the trust to be valid, asa 
power in trust, (sec. 58, p. 723), and by this construction the powers 
and duties of the trustee and the right and remedies of the cestuz 
que trust are precisely the same as they would have been had the 
Revised Statutes never been passed. The conclusion is, that neither 
the power of the owner of lands in the creation of trusts, nor the ju- 
risdiction of equity in compelling their execution, although some- 
what changed in form, have been in reality abridged; and it is 
therefore an unnecessary alarm that the statutory provisions are 
said to have excited. It is true where a trust, whether an express 
trust or merely a power, is so framed as to suspend alienation for a 
longer period than the statute allows, the entire limitation, as in Cos- 
ter v. Lorillard, and in Hawley v. James, is justly held to be illegal and 
void, but we state, with entire confidence, that the invalidity of an 
express trust upon the sole ground that it cannot be referred to any 
class of those which the statute has alone authorised, can never ope- 
rate to deprive the objects of the trust of the benefits intended. 

In conformity with the views we have expressed, judgment must 
be entered for the defendant. 


Before Mr. JUSTICE DUER. 
January Term, 1852. 
Cuartes Oakey v. Jonn L. ASPINWALL AND OTHERS. 


Where a joint debtor judgment has been entered against two upon service of process upon one 
defendant only, the defendant served is a competent witness for the plaintiff in another action, 
to prove the other defendant a co-debtor. 

By the joint debtor act of 1830, an action of debt lay upon a joint debtor judgment against all 
the defendants, upon proof aliunde the judgment, that those not served were joint debtors. 
Where the Court of Appeals upon bill of exceptions reserves a judgment and orders a new 
trial, and it appears that a majority of the Court agreed in one proposition as the conclusion 
of each, though some based their conclusions upon one and some upon another distinct proposi- 
tion, neither of which was sanctioned by a majority of the Court, it was held, that the Court 
below on the new trial were bound by the result without regard to the grounds of the de- 

cision. (See note at the end of the case.) 


This cause was brought to trial under an award of a new trial by 
the Court of Appeals on reversal of the former judgment of the Su- 
perior Court for the plaintiff. 

The action was upon a bond given by the defendants to discharge 
an attachment issued by the plaintiff in 1837, against John Young 
and John W. Baker, as non-resident debtors conditioned to pay so 
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much as was due the plaintiff when he attached, on account of any 
debt claimed and swore to by him as such attaching creditor. 

The plaintiff claimed and swore to a debt against Young and Ba- 
ker as attaching creditor, and also in assigning a breach of the con- 
dition of the bond, amounting to $22,489, arising upon a certain 
judgment rendered in the Supreme Court of this State. 

The defendants denied the existence of any such judgment by one 
plea, to the breach, and by another, that there was due to the plain- 
tiff at the time he became such attaching creditor, on account of the 
debt claimed and sworn to, the sum alleged or any other sum. 

The plaintiff proved, that in 1828, "29 and ’30, he consigned goods 
te the amount of $45,000 to the house of John Young, of Trinidad 
de Cuba, that in 1831, he demanded an account of said Young, of 
the proceeds of the goods, which was refused. The plaintiff then 
offered in evidence the deposition of John Young, taken condition- 
ally in this cause, in March 1846, (he having since died) to prove 
that Baker was his partner at the time of plaintiff’s consignments ; 
the defendant objected to it on the ground, that Young was interested 
to fix half the debt on Baker, as held by Judge Sandford on former 
trial, on the authority of Marquand v. Webb, 16 John., R. 89, and 
Pearce v. Kearney, 5 Hill 82. The plaintiff insisted that the code had 
abolished the exclusion for interest, and besides, the cases relied upon 
were not law, being admitted, by the last case itself, contrary to 
principle. The Judge overruled the objection, and remarked that 
the Superior Court, in a recent case not yet reported, had very 
strongly intimated its opinion that Marquand v. Webb ought not to 
be regarded as a binding authority, but admitting that case to have 
been correctly decided, the objection which it raised was, in his 
judgment, substantially that of interest in the witness, and was 
therefore removed by the code. The defendants then objected, as to 
the order of proof, and insisted that the judgment should be first 

roved; and so the Court held. 

The plaintiff then offered in evidence a record of a judgment from 
the files of the Supreme Court, in favour of the plaintiff against 
Young and Baker, for the amount claimed, for balance of goods con- 
signed ; but the record showed, that the suit was commenced by 
personal service of process on Young, and the writ was returned not 
found as to Baker, who did not appear; that Young gave a cogno- 
vit, whereupon judgment was entered against both, as joint debtors, 
according to the joint debtor act; with other evidence that Baker 
was a partner of Young, and jointly liable with him for the demand 
upon which the judgment was obtained. 

F. B. Cutting, of counsel for defendants, objected to the evidence 
on the ground that the demand of the plaintiff against Young and 
Baker was not a demand arising upon judgment as claimed and 
sworn to by the plaintiff, but that, as to Baker, it was a demand 
arising upon contract, and not upon judgment; and he cited the re- 
port of this cause, (4 Comstock R.) insisting that it established the 
law authoritatively upon this point in favor of the defendants, as the 
judgment was reversed by the votes of Bronson, Jewett, Mulett, 
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Paige, McCoun and Ruggles, against two dissenting votes, to wit : 
Gardiner and Gray, and no other ground of reversal was suggested 
in either of the published opinions. 

H, P. Hastings, and S. Jones, of counsel for the plaintiff, read a 
letter from Judge Ruggles, stating that he did not vote to reverse, as 
stated in the report, but as five had voted to reverse before his name 
was called, he gave no vote, and was not prepared to have voted to 
reverse, if the decision had depended on his vote. They also read 
letters from Judges Paige and McCoun, stating that both were re- 
versal, on the ground, that the evidence of Baker’s partnership was 
not sufficient ; and also, that one concurred with Judge Bronson, and 
the other with Judge Jewett, in the written opinions delivered by 
them respectively. 

They then referred to the report of the case, and showed that the 
opinion of Bronson and Mullett was that no action of debt was 
given by the joint debtor act, or would lie against the debtor, not 
served with process, and therefore, inasmuch as the plaintiff’s de- 
mand would not have sustained an action of debt upon the judgment 
against Young and Baker, and the 57th sec. of the statute in regard 
to attachments against non-resident debtors required the plaintiff to 
establish his demand in an action on this bond, in the same manner 
as if the action were against Young and Baker, no action would lie 
on this bond. This, they claimed, was the whole substance of both 
opinions,.and that the long arguments, to show that the judgment 
record of itself did not prove the debt against Baker, without other 
evidence that he was a joint debtor, were entirely without applica- 
tion to the case, as neither the plaintiff, nor the Court below, ever 
pretended to the contrary. McCoun, J., concurred hypothetically 
with these opinions, making together three only, out of exght Judges, 
upon this proposition, with the decision of this Court, the expressed 
opinions of four, out of the eight Judges of the Court of Appeals, to 
wit: Jewett, Paige, Gardiner, and Gray, and all prior authority the 
other way ; including the decision of the Court of Errors, and the let- 
ter of the joint debtor act, the second section provided for the force 
the judgment should have as evidence in the action. 

These three Judges voting to reverse, and the two voting to affirm, 
entirely omitted any assent to the idea, that, if an action of debt would 
lie npon the judgment, upon the proof of the joint liability of the 
debtor not served, still the plaintiff’s demand, in legal acception, did 
not arise upon the judgment, because other evidence besides the judg- 
ment must be given; and that there was in law a distinction be- 
tween an action arising upon judgment, and @ demand arising upon 
judgment. 

Judges Jewett and Paige, however, took this lucid distinction ; and, 
confirming the settled law, that an action of debt, and no other action, 
would lie upon this judgment, against Young and Baker, for the plain- 
tiff’s demand, upon the same evidence here offered, and holding, 
that the plaintiff had established his demand, in the same manner as 
if the action were against Young and Baker, still held, that, though 
the action must be upon the judgment, the demand even after the 
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judgment, must be deemed a demand arising upon contract, as to Ba- 
ker, and upon the judgment as to Young ; and that, therefore, the de- 
mand proved was not a demand against Young and Baker arising 
upon judgment. 

If Bronson, Jewett and Mullett had assented to this, or if these 
two had changed their opinion, as to an action of debt lying upon 
the judgment, and agreed with the former, a legal point would have 
been decided, however erroneously, and this Court might feel itself 
bound by it, as an authority; but when it is seen that the agree- 
ment of the five in the conclusion that the demand did not arise on 
judgment, resulted only from the accidental coincidence of the result 
of two prior propositions, both without, and one at least against the 
sanction of all prior authority, and neither supported by a majority 
of the Court, this Court are bound to hold the Jaw to be as it always 
has been. 

This is not a case of arriving at a decision of one single principle 
by different processes of reasoning, as if the five had agreed that 
the joint debtor act did not authorise an action of debt, though for 
different reasons, but is a mere agreement in words by the adoption, 
not of a particular reason, but a clear legal error according to settled 
law, by three judges, and a verbal criticism by two others, upon the 
meaning of the words “ arising upon judgment,” referring to the evi- 
dence, and not the cause of action to ascertain the character of the 
demand. Neither of these ideas has the sanction of the Court ; and 
yet, as they happen to agree in the verbal result, that the demand 
did not arise on the judgment, though differing as to whether the de- 
mand and the action are identical, and whether the action arises on 
the judgment, the five voted to reverse. 

It is worthy of remark, too, that both McCoun and Paige held, 
that the plaintiff did not prove any demand at all, and would have 
voted as they did, and caused the reversal, whether the one had 
agreed with Bronson, and the other with Jewett, or not; so the 
opinion of each upon the abstract technicalities of Bronson or Jew- 
ett was merely hypothetical. The idea that the Court would not 
have reversed without a concurrence of five on one point, is dis- 
proved by what they did on the first argument, where one of the 
five voting to reverse, expressly dissented from the other opinions, and 
went on the distinct ground that the evidence of partnership was 
not sufficient. The plaintiff made the distinct point, on the mofion 
to vacate the judgment, that this was irregular, but the Court did 
not notice it all in their decision. 

The Court had jurisdiction to reverse, and this Court are bound by 
the record as to that; but, though there were nine points raised by 
the bill of exceptions, the judgment of reversal is not specifically 
placed upon either, or any in particular. By the judgment of the 
Court above, therefore, this Court are bound to nothing but a new 
trial, which it orders. 

The case is not reported upon the knowledge of the reporter, for 
he was not present when the judgment was pronounced, and no 
opinion was given or alluded to by the Court, but only a written 
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memorandum; “ judgment reversed and new trial ordered,” was 
handed to the Clerk, no opinions were given to the reporter till after 
the term, and after Bronson, C. J., had resigned. Whether these 
reported opinions were ever read in consultation, as they are published, 
or were written or altered after the term, is more than can be known, 
and still this Court is asked to hold these opinions conclusive of 
the plaintiff’s rights. “In Jones v. Mason, 3 Com., 375, and in this 
case, on motion to vacate judgment of reversal, id. 557, the idea is 
scouted by Bronson, C. J., that any regard whatever can be paid to 
what is said by Judges in consultation, on the very ground that they 
may have changed their opinion before the judgment ; and this po- 
sition was sanctioned by the Court in the case first cited. How, then, 
can the plaintiff be concluded by these opinions delivered nowhere 
but in consultation, and reported only on the authority of each Judge 
for himself ? 

C. J. Bronson, in Vance v. Phillips, 6 Hill, 437, declares the opin- 
ion of Lieut. Gov. Braddish, in Hoe v. Acker, in the Court of Errors, 
extra judicial and unworthy of notice, because it was not read in 
Court and was not given to the public till after he was out of office ; 
and the same is true of his opinion in this case ! 

In Butler v. Van Wyck, (1 Hill, 462,) the same learned Judge de- 
livered a labored opinion to prove that the Court below would be 
justified in disregarding the decision of the Court of Errors in Hoe 
v. Acker, as contrary to settled law; and he cited cases, where the 
decisions of the House of Lords in England had been overruled by 
the lower Courts on the same ground; and also, where the Court of 
Errors had overruled their own decisions; and concluded that the 
decision of no Court was binding absolutely as authority. 

In Priest v. Cumming, 20 Wend., 361, Verplank, Senator, says :— 
“ Any judicial decision, however high in authority, establishing an 
obvious innovation upon general rules of law, should be taken 
strictly, and not held by mere inference to cover more than is in- 
cluded in the facts of the particular case, and the express grounds 
upon which the Court have placed their decision.” 

In the Supervisors of Onondaga v. Briggs, 2 Denis, 28, Bronson, 
C. J., says: “ Where the opinions for reversal are founded upon dif- 
ferent reasons, and others vote in silence, the case furnishes no guide 
on a new trial.” 

In Moss v. McCullough, (7 Barb., 279) the Supreme Court of the 
4th District, of whom Paige, J., was a member, says, that the fact 
that a new trial is awarded on reversal is evidence that a majority 
of the Court did not mean to place the decision on a ground fata 
to the plaintiff. 

Apply these principles to this case, and it will be seen that tne 
reversal by the Court of Appeals settles nothing to control this Court 
in declaring what the law is; and, as this Court have before held 
both that an action of debt lies, and that if it does, the demand arises 
on judgment, and neither of these points is overruled by a majority 
of the Court of Appeals, they must hold so still and admit the 
evidence. 
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By the Court—Durr, J.—I hold myself bound by the former deci- 
sions of this Court, and also fully concur in them, as to the right of 
the plaintiff upon the questions involved, except so far as I am con- 
strained to follow what I may deem obligatory upon this Court, in 
the recent decision in the Court of Appeals. That decision certainly 
does not settle that an action of debt would not lie against Young 
and Baker upon this judgment; but leaves that an open question in 
the Court above, without disturbing the rule settled here in favor of 
the action. But it has settled against the plaintiff the question 
which his counsel now requires me to decide in his favor. It has 
settled that the record now offered in evidence does not supply the 
proof that must be given in order to sustain his action, namely, that 
the demand which he seeks to recover arose upon a judgment. 
It may be doubted whether I ought to have listened to the letters that 
have heen read, so far as they differ from the printed report, but even 
these letters show conclusively that five of the Judges arrived at the 
conclusion that the plaintiff’s demand, as against Baker, arose upon 
the original contract, and not upon the judgment, and that upon this 
ground they concurred in reversing our judgment and ordering a new 
trial. It therefore cannot be denied that the Court of Appeals has 
said that the evidence which I am now asked to receive ought to be 
excluded. It may be true that its members arrived at this result by 
different processes of reasoning, and that the reasons, which have 
been given when separately considered are not entirely conclusive, 
and when compared, are not easy to be reconciled, but were such my 
own conviction, it isa conviction upon which, as a Judge of a subordi- 
nate tribunal, I should have noright toact. I should violatemy own 
duty were I now to make a decision in direct hostility to that which 
the Court of Appeals, whether rightly or erroneously, has certainly 
pronounced. I must therefore say that this record is not evidence 
that the plaintiff’s demand arose upon a judgment, and, as a neces- 
sary consequence, that he must be nonsuited. 

I am satisfied that it is expedient that this decision should be made 
in the present stage of the cause, since if it shall be taken again to 
the Court of Appeals, it will go there upon the single question upon 
which the nonsuit is founded, disembarrassed of the question as to 
Baker’s partnership, which seems to have influenced some of the 
Judges above, and might again if the plaintiff were allowed to ob- 
tain a verdict and judgment, and leave the defendant to appeal.” It 
is possible that the Court of Appeals may be disposed to reconsider 
its decision, and that the learned, and able arguments which, situated 
as I am, I have been constrained to reject, may there be successful. 

The plaintiff excepted to the ruling. 


We have been favored with the following note to the above case, 
by a correspondent : 


Notr.—This case is an important one, as to the effect of a reversal by the 
Court of Appeals, without agreement in principle. It may often happen that 
the results of two distinct propositions, neither of which is sustained by a ma- 
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jority of the Court, or conformable to law, may unite in one proposition which 
would be contrary to the ruling on the exception taken below. Still, both pro- 
positions would remain open and unsettled, and the question is, whether any- 
thing is settled by reversal in such case. In Griswold v. Sheldon, (4 Comstock, 
581,) the Court was requested to nonsuit the plaintiff, on the ground that a 
chattel mortgage was void as against creditors, for several reasons: one was, 
that the mortgage was void on its face, by reason of the license it contained, 
for the mortgagor to sell the goods, and another was, that it was void, because 
not duly filed in the Town Clerks’ office. Four Judges voted to reverse on the 
former, and two on the latter ground. All these would concur, that the mort- 
gage was void, as against creditors, and that the plaintiff ought to be nonsuited, 
as five did, that the demand did not arise on judgment in this case. But will 
the Judge, on a new trial, nonsuit, when, for aught that appears, six Judges to 
two agree with the former ruling below, that the mortgage was duly filed, and 
but four to four dissent from the former ruling below, that te mortgage was 
not void on its face, for the reason alleged ? 

In this case, if the plaintiff swears out a new attachment, and states that the 
demand arises upon the original contract, will the decision made by the Court 
of Appeals protect him from defeat? Will he not be told, that the case is no 
authority, independent of the reasons upon whicn it is based ; that three of the 
Judges went upon the sole ground that no action of debt would lie against the 
debtors upon the judgment; and the law is still settled the other way, and 
sanctioned by two of the Judges voting to reverse? And if the plaintiff re- 
plies that, if the action must be on the judgment, still the demand arises on 
the contract, will he not be met with the rejoinder, that he could not recover 
against the debtors except in an action upon the judgment, and he must esta- 
blish his demand against the obligorsin the bond in the same manner ; and that 
there is no authority but Jewett and Paige, that an action will lie upon a judg- 
ment, when there is no demand upon it? 

One thing, at least, seems clear, and that is, that if the case be not binding 
as an authority upon the Court of Appeals, the Court below are not bound to 
regard it. It is not a question of disregarding an authority, but whether it be 
an authority ; and that is an original question. Perhaps it may be doubted 
whether the learned Judge who tried the cause did not carry his deference to a 
higher tribunal too far, in holding that he had no right to regard the different 
reasons or grounds by which the several Judges arrived at their conclusions. 
This point will no doubt undergo a full investigation at the General Term of the 
Superior Court, and afterwards in the Court of Appeals. 





Supreme Conrt. 
Before Mr. Justice PARKER. 


Albany November Special Term, 1851. 


Gerry against Tut Hupson River Raw Roap Company. 


Claims for both legal and equitable relief may be united in one action, where they are not in- 
consistent with each other. 
Cases in which amendments ought to be allowed at the circuit. 


This was a motion to set aside an amended complaint. The facts 
sufficiently appear in the opinion of the Court. 
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Mr. Genet, for plaintiff. 


Parker, J.—The defendant seeks to set aside the amended com- 
plaint on the ground that it is for a cause of action different from 
that set forth in the original complaint, and therefore irregular. 

The original complaint alleged the construction of a rail road 
across a bay between plaintiff’s farm and the Hudson River, and 
claimed damages for thus obstructing the navigation between the 
farm and the river. The amended complaint not only claims such 
damages for the injury already suffered by such obstruction, but al- 
so seeks indemnity for the future, by praying that the defendants be 
adjudged and enjoined to construct such a bridge as is required by 
the fifteenth section of their charter, so as to admit of the passage 
of plaintiff’s boats and vessels between his farm and the river. 

The original complaint claimed only legal relief. The amended 
complaint claims relief both legal and equitable; and it is here con- 
tended by the defendant’s counsel that they cannot both be united in 
the same action. 

The facts set forth in both the complaint and the amended com- 
plaint are substantially the same. It is only in the relief prayed 
that they differ. 

We have certainly made but little progress in the reform that has 
been attempted, if law and equity can now only be administered in 
separate actions. If such is held to be the present rule of practice, 
the very object of having law and equity administered in‘the same 
tribunal and in the same forms of proceeding will be defeated. It 
was formerly considered a great evil that in a suit at law the plain- 
tiff could be turned out of Court, on the ground that his relief was 
in chancery ; and that where a bill was filed in the Court of Chan- 
cery, it might be dismissed, on the ground that the complainant had 
an ample remedy at law. The evil is still just as great as it was 
formerly, if a party can have only legal or equitable relief in the 
same action. In such case, if he commences his action asking for 
equitable relief, as for instance a specific performance, and it turns 
out that he is not entitled to it, but only to legal relief, by way of 
damages, he might perhaps, if such strictness is to govern, be put to 
a new action to obtain redress. This certainly ought not to be; and 
such a restriction is hostile to the whole spirit of the change that 
has been made. In trying such a cause at the circuit, I should most 
certainly allow whatever amendment in the pleadings was necessary 
to give the party redress. If the plaintiff had asked for equitable 
relief, and it turned out that he was entitled to legal relief only, I 
should permit him to take it in that form. And if he had asked for 
legal relief only, when he was entitled to both legal and equitable 
relief, I should allow the proper amendment to administer complete 
justice in the case. The power to amend, authorised by the Code, 
is ample for such purpose. Now the last case of amendment I have 
mentioned as permissible at the circuit, is precisely what is claimed 
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in this case, with this difference only, that it is claimed to be made: 
here, before issue joined, and when, of course, the defendant has 
abundant time and opportunity to prepare to meet the claim at the 
circuit. 

I see no objection in this case to uniting claims for both legal and 
equitable relief in the same action. Both depend on the same trans- 
action and both are necessary to indemnify the plaintiff for past, and 
to protect him against future injury. 

| think the-proper course, under our present system of practice, is 
to give the party whatever relief is applicable to the facts put in 
issue in the pleadings and established on the trial, whether such re- 
lief be legal or equitable, or both. And I see no reason against 
uniting in one action claims for both legal and equitable relief, when 
they are not inconsistent with each other (Linden agt. Hepburn, 5 
How. Pr., R. 188). Substantial justice must no longer be sacrificed 
to mere form and technicality. 

It is said that different modes of trial are prescribed for legal and 
equitable issues. But they are not necessarily to be tried differently, 
for § 254 of the Code gives ample power to the Court to direct that 
the latter class be tried before the same tribunal, which is prescribed 
by sections 252 and 253 for the former class. Nor is the distinction 
at all material; inasmuch as the Court adjudges the relief in all 
cases, both legal and equitable, on the facts established, whether 
they were found by the Court itself, or by a jury. 

I think the amended complaint is regular, and the motion must 
therefore be denied with $10 costs. 








Court of Common Pleas. 


(City and County of New- York.) 


Before the Hon. D. P. INGRAHAM, and L. B. WOODRUFF. 
Special Term, 1851. 


Joun C. Taytor ET At, against Suetpon P. Cuurcn. 


LIBEL. 


Where in a publication a charge of dishonesty is made against one member of a firm, in re- 
view of the firm, its credit and standing ; held libellous per se, and that an action will lie by 
the partners for the injury done to their business or credit. 

A firm may recover damage for such a libel without proof of special damage. 

Where information respecting a firm doing business in the country was communicated to mer- 
chants of this City who were interested in obtaining information as to the standing of coun- 
try merchants generally, but had no direct interest on knowing the character or credit of the 
firm in question: held not to come within the rule of privileged communications. 

When exemplary damages may be awarded. 

Where the Court can see that no injury could arise by an erroneous exclusion of testimony, a 
new trial will not be granted for such error on a bill of exceptions. 


This was an action of libel tried before Woodruff, J., at the Febru- 
ary Term of this Court, 1851. The libel complained of was as fo] 
lows: 
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“Taytor, Hate anp Murpock, Cotumsus, Miss. 


“This concern does not seem to thrive here. M. is capable in some 
respects, but is not a successful manager. He is remarkably syste- 
matic and particular in details and a superior office clerk, but lacks 
the other and more essential requisites of a good merchant. H. is 
rather a negative character. Taylor resides in New York, and sends 
out undesirable, ill assorted odds and ends and unsaleable stock. He 
was formerly with Beri King, and I am told is an unprincipled char- 
acter.” 

The complaint alleges that the plaintiffs were merchants, and 
copartners in trade, at Columbus, Miss., at the time of its publica- 
tion ; that the same was printed by the defendant, of and concerning 
their firm, and circulated by him to and among divers merchants of 
and from whom the plaintiffs were in the habit of purchasing goods. 
The answer sets up. that the defendant was engaged in ascertaining 
the credit and standing of merchants residing and doing business in 
the southern and southwestern States. That the publication was 
written by him at Columbus, while in the discharge of his said du- 
ties, and forwarded to a mercantile firm at New York, for the use of 
that firm and thirty-six other subscribers ; that the plaintiffs were 
unknown to him at the time, and it was information he received 
which he deemed reliable; that it was printed for the more con- 
venient distribution among said subscribers, and was a privileged 
communication. The proof was that the defendant sold and distri- 
buted it among others besides those subscribers. The jury rendered 
a verdict for plaintiffs of $6,000 damages. An appeal was taken 
from the judgment to the general term of this Court. 


Benj. F. Butler, and Cleaveland & Titus, for the defendants. 


I.—The publication complained of was not actionable without 
proof of special damage to the plaintiff, and no such proof was 
given. 

Il.—The plaintiffs having sued as partners, could only recover for 
injury done to their partnership business and credit, and there was 
no proof of any such damage. (Haythorne v. Lawson, 3 Carr., 
and P. 196.) 

lI.—That it was a privileged communication, and the plaintiffs, 
therefore, could only maintain the action on proof of express malice, 
and that there was no proof that had any such tendency. 

IV.—That the charge of the Judge was erroneous, and the excep- 
tions thereto were well taken, and the large amount of the verdict 
showed that the defendant had been prejudiced by it. 


C. Bainbridge Smith, for plaintiffs. 


I.—The alleged libel is actionable, per se. Any words spoken of 
a merchant which are calculated to impair his credit, or impute to 
him a want of integrity, are actionable without proof of special 
damage. And when spoken or written of a firm, an action will lie 
for the injury done to their joint business. (1 Starkie on Slander, 
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Wend. ed., 188; Com. Dig. Action for Defamation, D. 25; Sewadll v. 
Catlin, 3 Wend., R. 291; Backus v. Richardson, 5 John., R. 476; 
Davis v. Davis, 1 Nott and Mce., C. 290; Coll. on Part, § 668 ; Cook 
v. Batchelor, 3 B. and P., 150.) 

I.—Was the publication of the libel a privileged communication ? 
Thedefendant sets up in his answer that he forwarded from Columbus, 
Miss., a letter containing the libel in question, addressed to a mer- 
cantile house in this city, which letter, he alleges, was for the use of 
that house, and thirty-six other mercantile firms. 1. A voluntary 
communication from a party having no community of interest is not 
privileged. (Cooke’s Law of Defamation, 37. Vol. 37, Law Li- 
brary; Getting v. Foss, 3 Car. and P. 160; King v. Watts, 8 ib. 614; 
White v. Nicholls, 3 How., U. S. R., 266, 287-8.) 2. The defendant 
caused the libel to be printed. This was a publication; and to the 
compositor and other workmen the privilege claimed did not extend. 
(Baldwin v. Elphinston, 2 Wm. Bl., R. 1037; 2 Saund., Pl. and Ev. 
795.) 8. The protection of all confidential communications extends 
no further than the necessity of each particular case. (Martin v. 
Strong, 5 Ad. and El. 535: Mex v. Creeney, 1 M. and S., 273; Rex 
v. Lord Abingdon, 1 Esp., 226; Stanley v. Webb, 8 Leg. Ob., 209; 
Stockdale v. Hansard, 9 Ad. and El, 9.) 

IlI.—Malice is an implication of law from the libellous nature of 
the publication. (1 Starkie on Slander, Wend. ed., 213.) 1. The de- 
fendant’s belief in the truth of what he had published does not de- 
stroy malice (King v. Root, 4 Wend., R. 113); nor is it any excuse 
that he did not know the parties libelled (Dexter v. Spears, 4 Mason, 
R. 115); nor can it be given in evidence that the defendant was told 
what he uttered (Inman v. Foster, 8 Wend., R. 602.) 2. “The mere 
absence of malice in particular against the party whose reputa- 
tion is destroyed, and the excuse that the real motive was not malice, 
but a desire of gain, is no better plea than that which might be used 
by a hired assassin.” (1 Starkie on Slander, Wend. ed., 215.) 

IV.—The amount of damages, and matters not excepted to, can- 
not be reviewed on a bill of exceptions. (Whiteside v. Jackson, 1 
Wend., R. 419; Labron v. Woram, 1 Hill, R. 91.) And, in cases 
where exceptions have been taken to the ruling of a judge as to the 
admission of testimony, orto his charge, and he had erred in relat- 
ion thereto, if it appears that the party could not have been preju- 
diced thereby, the judgment will not be reversed. (People v. Shorter, 
3 Comst., R. 193; Douglass v. McAllisier, 3 Cranch, R. 298.) 





IncrauaM, First Judge :—This action is brought to recover damages 
for an alleged libel contained in a printed paper which was circulat- 
ed by defendant. The defendant was employed by certain mer- 
chants and mercantile firms, to obtain and communicate intelligence 
in regard to the standing and responsibility of merchants and others 
doing business at the south and west, and after obtaining such infor- 
mation, he caused the same to be printed and distributed in loose 
sheets, and subsequently in a book, to such persons as became or 
were at the time subscribers to his agency. He was in fact the pro- 
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prietor of an agency for giving information, to such as were willing 
to pay for it, in regard to the character and standing of southern 
and western merchants. In the course of such publication, the arti- 
cle which is complained of as libellous was published concerning 
the plaintiffs. 

The business is one of recent date, novel in its character, and the 
questions which have been presented to us on this argument are im- 
portant, not only to the parties immediately concerned, but to the 
mercantile community. That such establishments properly con- 
ducted, and giving only correct information, are of the highest im- 
portance to those who require such communications, no one can 
deny ; but it is also evident, that if carelessly conducted, or if untrue 
reports are furnished, even through error or mistake, the consequence 
to those who are thus misrepresented may be very injurious, and 
sometimes destructive to their reputation, character and credit. 

We have felt the importance of these considerations, both in regard 
to those who need the information, and also in reference to a con- 
tinuance of such agencies, in the investigation of the questions be- 
fore us. 

In regard to the exceptions which are taken to some rulings as to 
the admission or rejection of evidence, it is proper to state, that on 
the argument of this Bill of Exceptions, they were all waived ex- 
cept those stated at folios 88 and 89. The person who printed for 
the defendant in 1847 was examined as a witness for the plaintiff, 
and after proving the printing and publication of the libel in 1847, 
he was cross-examined by the defendant as to the mode in whichhe 
was directed to do the work by the defendant at the time he em- 
ployed him. 

This inquiry was exc!uded upon the trial, and an exception taken. 

I am of the opinion that the question was a proper one, and that 
the defendant at the time was entitled to have it answered. The 
plaintiffs had proven by this witness that he was employed by Church 
to do this printing, and the defendant had a right to ask the whole 
of the conversation at the time of such employment, relating to that 
subject. There is no rule of evidence better -understood than this, 
and doubtless it would not have been excluded at the trial if it had 
been insisted upon on that ground. But it appears to have been 
urged upon the ground, that the defendant had a right to show that 
he had the printing executed in as private a manner as possible, fe- 
lying on the ground of defence subsequently raised by him, that the 
whole communication was a privileged one, for which he was not 
liable in this action. If the communication was privileged, it might 
be important to show the mode in which the copies were made, but 
if not privileged, it would be immaterial. 

However secretly the sheets were printed, the wide circulation of 
them in printed sheets and books was a mode of publication which 
rendered secrecy in the printing of them immaterial. The mode in 


which the printing was done was not excluded, but only the direc- - 


tions of the defendant how he wished it done. Such directions would 
not have been admissible at all, except as part of the conversation 
called out by the plaintiffs. To show that the printer was directed 
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to keep the sheets private from persons to whom the plaintiffs were 
unknown, would not tend to negative the charge of malice, which 
could be more fully inferred from the wide circulation among mer- 
chants and others, from whom the plaintiffs might want to purchase 
goods in the course of their business. 

But after this exception was taken, other evidence was furnished 
_of the publication of the libellous article, by the defendant’s agent. 

The libel thus proven, and which was the publication relied upon 
by the plaintiffs as the foundation of their action, was printed in 
1846, while the exception only related to printing executed in 1847. 
The error in excluding the question excepted to, could not therefore 
in reality injure the defendant, because the whole testimony was 
immaterial, and because the libel complained of was published at 
another time, and proved by other testimony. Where the Court can 
see that no injury could arise by an erroneous exclusion of testi- 
mony, a new trial will not be granted for such an error on a bill of 
exceptions. (12 Wend., 41.—4 Wend., 458.) 

2d. When the plaintiffs rested their case, the defendant’s counsel 
moved to dismiss the complaint, on the ground that the plaintiffs had 
not made out a cause of action. 

1. Because the publication was not per se actionable, and no spe- 
cial damage was proven, 

2. Because as partners, they can only recover damages for injury 
done to their partnership business and credit, and there was no proof 
of such damage ; and 

3d. That the publication was a privileged one, and there was no 
proof of express malice. 

This motion was denied by the Court. 

Whatever may have been the law in England during the last cen- 
tury as to the right of partners to sue for damages in an action for 
libel, there can be no doubt that in this State, at the present time, 
such an action may be maintained. 

The cases cited on the argument show that in England such ac- 
tions are maintainable. (3 B. & P., 150; 2 Saunders, 116, n. 2; 
Cro: Car., 513; 4 Barn. & Creswell, 247; 3 Bingham 456, and in 
this country they have frequently been sustained. 3 Wend., 291; 
Coll. on Part. § 668; 17 Mass., 185). 

It is equally true, that in such actions the firm can only recover 
for injury done to the business or credit of the firm, and not for any 
matter relating solely to any one of the members of the firm, and 
that such recovery may be upon proof of the libel merely, if action- 
able per se, and if not,then only upon proof of damage. These 
principles I do not understand either counsel as denying on the ar- 
gument, but the defendant contended that the words were not, per 
se, actionable, and that the communication was privileged. The 
whole statemust must, in the decision of this question, be taken to- 
gether. It was written in regard to the firm. It purported to give 
information in regard to the responsibility and standing of the firm. 
Although it may be true that to separate the libel into different parts. 
and take each sentence by itself when it applies to an individual 
member of the firm, there would be no libellous matter for whici: 
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such individual member could sustain an action without proof of 
special damage, yet if the whole taken together was written in re- 
ference to the firm, and purported to give a description of the firm’s 
business as well as of the different members of the firm, and affected 
their character for honesty as merchants, or was calculated to im- 
pair their credit, it would be actionable, although no special damage 
was proven. Iam at a loss to see why in such a publication, a 
charge of dishonesty against cne member of a firm, in a review of 
the firm and of the different members of the firm, is not calculated 
to injure the business and credit of the firm. Suppose such a charge 
made in an article relating to the firm, against the members of the 
firm separately, can it be doubted for a moment that the effect would 
tend materially to injure the character and credit of the firm? and 
if so, when all were charged with dishonesty, the like effect would 
be produced, although perhaps not to so great an extent, if two 
members, or even one member of the firm were so charged. 

Here it is not one member of the firm only, that is so charged, but 
the alleged libellous matter is headed with the name of the firm, and 
it is apparent from the whole publication, that its object was to give 
information by which the extent of credit to be given to the firm 
was to be determined. 

I concede that the action cannot be maintained except for injury 
to the firm, and that the individual members are not to be compensat- 
ed in this action for injury they may have separately sustained. 
Nor can this action be maintained for libellous matter affecting Tay- 
lor alone, unless it can be so connected with the interest of the firm 
as to show that it related to the firm as well as to the individual solely. 

But admitting all this, still 1 have no doubt that the article com- 
plained of, in all its parts, applied to and injuriously affected the in- 
terests of the firm, and was intended for that purpose. 

The authorities cited on behalf of the plaintiffs sustain this po- 
sition, that the words are to be taken in their natural sense, and 
when so understood, if they affected the plaintiffs character and 
standing as merchants, they were actionable per se. (7 Cow., 654; 
3 Wend., 291—3 Wend., 263). So in this case, if the words taken in 
their natural sense impute to the firm, either in the whole or compo- 
nent parts of the firm, anything injurious to their business and 
standing as a mercantile firm, they are actionable. 

The case cited to the contrary from Cheves’s 8. C. Law and Eqtity 
Rep., p. 17, does not conflict with this view. That case merely de- 
cides, that charging an individual with having failed was actionable, 
if he was a member of a mercantile firm, and that he might recover 
in hisown name. The point in that case is, that the mercantile 
character of the plaintiffs, as connected with a firm, was sufficient 
to enable him to maintain the action for words which were only ac- 
tionable when spoken of a merchant. That case does not, however, 
decide that the firm could not have maintained an action for the 
same cause. 

It was said upon the argument that the verdict and judgment in 
this case could not be set up as a bar to an action brought by Tay- 
lor alone. This is true, and it ought not to be a bar. 
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In a case of assault and battery upon a married woman, the hus- 
band and wife may sue for the injury to the wife. The husband may 
sue alone for the loss of service of the wife. So in slander on the 
husband and wife, a joint action for the injury to the wife’s charac- 
ter, and a separate action for the husband may be maintained. 

In these cases of tort, two or more actions may be brought upon 
one and the same transaction. There is no reason why the same 
rule applied to a firm should not allow an action for damages done 
to the firm, and an action for injuries to the character of any mem- 
ber of a firm, where the slander or libel was applicable to the firm 
and to the individual members. 

The next inquiry is, was this libel a privileged communication ? 
If it was, then it must be conceded that there is no ground upon which 
the verdict can be upheld. No special damage is shown, nor is any 
express malice proven. The subsequent report in 1847 could not be 
considered as furnishing such evidence. That publication would be 
equally privileged with the first, and express malice is not to be in- 
ferred from a second publication of privileged matters, without some 
stronger evidence than the mere re-publication. 

If this publication had been in answer to an inquiry from a mer- 
chant having an interest in knowing the condition of this firm, and 
had extended no farther than the form or answer to the application, 
it might be included within the protection of privileged communica- 
tions. 3 How., 266; 5 A. & E., 535. 

It is not, however, necessary to the decision of this case that we 
should now decide, whether, if the communication had been confined 
to the person making the inquiry, it would have been privileged. 
The publication was far more extended in this case. 

The defendant’s answer shows, that different merchants wanted 
inquiries made as to different firms and individuals, who were debt- 
ors to one or more of such firms, and that the communications in 
question were originally furnished to Wolf & Gillespie, who had an 
interest in knowing the condition of the plaintiffs’ firm. It also ap- 
pears that a number of other firms employed the defendant as their 
confidential agent in similar business in regard to others. The pub- 
lication was not confined to the paper sent to Wolf & Gillespie. 

The evidence shows that it was afterwards printed, and copies to 
the number of fifty to seventy-five were printed and distributed, first 
in sheets, and afterwards in bound volumes. There is some confusion 
in the evidence, as to the acts of the defendant, and those of his bro- 
ther, in some of the subsequent publications, but there can be no doubt 
from the testimony that the libel was originally printed by or under 
the direction of the defendant, and after it was so printed, was dis- 
tributed by him to persons who had no special interest in knowing 
the condition of plaintiffs’ firm. The question, then, on this part of 
the case is, whether a communication made for the purpose which 
brings it within the class of those which are privileged, may be sub- 
sequently printed and circulated to other persons, who, at the time 
of the publication, have no interest in knowing the facts stated, and 
who purchase the work for the purpose of reference at a future pe- 
riod, if they should thereafter have occasion so to do. 
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The benefit of this exception, on account of privilege from the or- 
dinary rule, has never been extended so far, nor do I know of any 
case that warrants such a doctrine. 

The defendant’s counsel, with all the research he has devoted to 
this subject, has not referred us to a case where such an extension 
of the rule has ever been suggested. The case cited from 5 Car. & 
P., 543, puts the privilege expressly upon the ground, that the de- 
fendant was desired to make the communication upon matters in 
which the person to whom he wrote had an interest, or to whom the 
defendant was bound as a matter of duty to make the communica- 
tion. So the case inl Campbell’s N. P., 267, was one in which the 
defendant himself was interested. No case that has been cited pro- 
tects a communication made for the mere purpose of profit, and to 
persons at the time having no interest in knowing. Nor can such a 
rule be maintained upon principle. The only ground of privileged 
communications is interest, either in the party giving or receiving 
the information, but it is not to be found in a case where no such in- 
terest exists at the time the communication was made. Any exten- 
sion of the rule would be fraught with danger to that class of busi- 
ness men to whom credit was of any value. 

Communications inserted in this publication and circulated se- 
cretly would produce ruinous effects upon the standing and credit of 
those referred to, while they themselves were in utter ignorance of 
the existence of such reports, and unable, therefore, to guard against 
the effect of them. Such a rule would sanction an unlimited publi- 
cation, the evil consequence of which can hardly be imagined. 

There are also other reasons why this publication cannot come 
within the rule of privileged communications. We must look at all 
the circumstances attending the publication. We find the defend- 
ant, for the purposes of, and as a source of profit, undertaking 
to procure information in regard to merchants and firms residing 
abroad, describing their character, business, and the degree of credit 
they are respectively entitled to, printing this information in a book, 
and selling the same from time to time, to any persons who desire to 
become subscribers. There is no rule of law that will permit the 
Court to hold such a publication to be privileged. The necessary 
ingredient to make a communication privileged, viz.: present inter- 
est in the matter of the communication, is wanting. The publica- 
tion furnished no knowledge which the defendant had. He*pub- 
lished reports obtained from others, whether true or false he knew 
not, (and in this case we must consider the report false, because there 
was not the least proof of the truth of it,) and he furnished them in- 
discriminately to any who became subscribers, whether interested or 
not. That such publications may be of great use to that portion of 
the mercantile community who sell largely on credit to persons with 
whose circumstances they are unacquainted, is undoubtedly true, if 
the statements therein are correct; but it is equally true they are 
fraught with danger to those, who, by false reports, are involved in 
loss of credit and perhaps insolvency. 

As no one can guard against the effect of such secret publications, 
the least that can be required in regard to them is, to hold the party 
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who, as a matter of profit, prints and publishes them, to the obliga- 
tion of seeing that what he thus privately circulated is founded in 
truth. The convenience and protection of those who give credit is 
not to be considered as paramount to the credit and solvency of those 
who are the subjects of these reports. The rule which we would 
adopt in these cases is this: while any one who has an interest in 
giving or receiving the information has a right to claim that the 
same is a privileged communication, if made without malice, yet, 
when the publication is extended beyond the parties directly inter- 
ested, its privileged character is at an end, and the man or firm 
whose credit is injured by such publication has a right to ask from 
the publisher full indemnity for the injuries sustained. 

The charge of the judge upon the trial was objected to by the 
defendant. He charged that although the defendant may have had 
the right to make the communication, still, “if he voluntarily placed 
himself in a position in which, for convenience, a multiplication of 
copies became desirable, he was bound to make such copies in such 
a manner that third persons having nothing to do with, and no inter- 
est in the subject, should not be thereby informed, otherwise the 
defendant is liable.” 

There can be no difference, as suggested on the argument, be- 
tween making the communication in writing or printing. It may 
well be doubted whether either mode is justifiable if a third person is 
employed to do the work. If such a communication can be privi- 
leged, it must be made in a private manner, and if the defendant 
was justified in making it, he should have furnished the information 
himself, and not have committed the duty to others. It is not ne- 
cessary, however, to decide this point. The view I have taken of 
the question whether the communication was privileged, renders it 
immaterial whether the copies were written or printed. The other 
points upon which the Judge refused to charge, and which were 
excepted to, involved the same questions as those I have above dis- 
cussed, and upon which my conclusions are, Ist, That there was no 
impropriety in instructing the jury that the communication was not 
privileged. 2d, The. fact that the persons who subscribed to the 
defendant’s reports were interested in obtaining information as to 
the standing of the country merchants generally, would not bring 
such a publication within the rule of privileged communications; and 
3d, The printing and publication of such printed copies were not 
justified under the evidence in this case, because the persons to 
whom they were delivered had no such interest in the communica- 
tion as to make the same privileged. 

There was no error in refusing to charge upon these points upon 
the trial, as requested by the defendant’s counsel. 

The remaining exception is as to the rule of damages. 

The Judge charged the jury that the damages should be a full com- 
pensation for the injury, and nothing more, unless the jury were satis- 
fied that the defendant was influenced by actual malice or a delibe- 
rate intention to injure the plaintiffs, but if they were satisfied of 
such intent, they might give “such further damages as are suited to 
the aggravated character which the act assumes, and as are neces- 
Sary as an example to deter from the doing of such injuries.” 
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In actions of this character, where the jury find the publications to 
be malicious, it has always been conceded that vindictive damages 
might be given. 

The only difference between the ordinary case of a libel and the 
present, is that the action is brought on behalf of the firm. The 
Judge in his charge limited the recovery to actual injury, unless they 
found the defendant to be influenced by actual malice, and there can 
be no reason why the instruction as to further damages should be 
withheld in a case of an action by a firm, any more than of an indi- 
vidual. Cheves L. & E. Rep., p. 17-21. The reason for giving vin- 
dictive damages are two-fold, one to punish the defendant, and the 
other to deter from a repetition of the offence. 7 Hill, 217; 6 Hill, 
266; Sedgk., 339; 2 Sand., S. C., 269. Both reasons are applicable 
in this case as any other, and although we may think differently from 
the jury upon the finding as to actual malice, still there was no error 
of law on this point, which was available to the defendant. 

The amount of damages awarded is large. It is not, however, ob- 
jected to as excessive, and we do not feel at liberty to say, even that 
the jury have gone beyond what they considered to be an indemnity 
for the injury sustained. Even if they have, we think there was no 
error in the instruction which allowed them to do so. The cases 
cited by the defendant’s counsel do not conflict with this rule. Those 
were cases in which the action was brought by a parent or guardian 
for injury to a child, and the only grounds on which such actions can 
be maintained are the supposed loss of service and aciual expense 
in taking care of the injured person. There is no propriety, there- 
fore, in such cases, in allowing vindictive damages. 24 Wend., 430; 
4 Denio, 461; 2 Greenleaf Ev:, 209. Nor is there any analogy be- 
tween this case and that of one where a criminal prosecut’on is in- 
stituted for the same offence, and the court will instruct the jury to 
take into consideration the fine in the criminal case, in fixing the 
amount of the plaintiff’s damages. 

It is true that the firm, and the individual members of the firm, 
may maintain their action for the same cause, and in each case vin- 
dictive damages may be recovered, but it is not for the same injury. 
I am not prepared to say that in the suit in behalf of one member of 
the firm, the defendant might not show the recovery in behalf of the 
firm, in mitigation of a claim for such damages. But conceding that 
it might be used for such purpose, it could not be used as a bar in 
the second suit to such damages, and this is the only view in which 
it is material to the present case. 

There are some late decisions where the propriety of allowing 
exemplary damages in cases of tort is doubted. Some of these cases 
were cited on the argument in the case reported, 4 Denio, 462; 
2N.H.R., p. 135. The contrary rule has, however, prevailed in 
this state at all times, and has been too long sanctioned by all the 
courts to permit us now to attempt a change upon such a sugges- 
tion. 3 Hill, 180; 14 J. R., 352; 3 J. R., 56. 


The judgment must be affirmed. 
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